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. — The subject of my paper is the phrase « guendo minus
seriptum, plus nuncupetum videtur » as it

appears in the con-

stitution C.6.23.7 of the emperor Diocletian. The phrase, which

comes from the law of snecessi

on upon testament, implies that

there is a difference between what a testator really intended
and what he has stated in the written deed. This paper will be

my contribution to the theme

voluntas,

The Diocletian constitution
G, 6.23.7

Tmpp. Diocletianus et Maxi-
mianus AA. Rufinae. Frrore
scribentis testamentum iuris
mutilart  neque-
quam  potest, quando minus
seriptum, plus RURCUPATUNT
videtwr. Bt ideo recte festa-
mento facto, QquUAMGUETNT desit
“heres esto?”, consequens est
emistente hevede legata sive
fideicommisse inwtt volunia-
tem testatoris oportere daeri.
(290)

sollemnitas

of this eonference: werba and
in question runs as follows:

The emperors Diocletian and
Maximian AA. to Rufina. The
rules of Iaw cannot be violated
as a result of an error made
by the writer of the will,
because it is thought that less
hog been written down than
was nuncupated. And if the
will is drawn up correctly, even
although the words “must be
heir” do not appear, the lega-
cies gshould be passed on or the
fideicommissa should be exeeu-
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ted in accordance with the
of the testator as and .. wh
the appointed heir presen‘gg
himgelf, .

The following case was put to the emperor. A testator ‘had
pronounced his lagt will to a scribe who proceeded to compo
a deed from it. When the deed was opened upon the deaﬂ_i ot
the testator it turned out that the institution of the heir hy
not been formulated in the prescribed manner: the words “héres
esto”, “must be heir” were missing. From the last sentence
the rescript one can conclude that the person instituted as tie
in the will considered the will to be invalid, and refused to pa.
over the legacies or execute the fideicominisse which the wil
required him to do. Since the words “heres esto” refer to only
one person and the validity of the will depends on the valid :
of thig ome heredis institutio it follows that only one péi‘é{m
must have been appointed as heir. One coneludes from the fé,:" :
that the testamentary heir is keen to prove the invalidity of th
will that that person was also entitled to be heir on the death
of the testator. The question was whether this will was in fac ;
invalid beeause of the missing words. In their reply the juri'st_
of the chancery assumed from the outset that in other respects
the will had been drawn up in the correct manner (*).

What could the interest of the addressce, Rufina, have been
in this case? Perhaps she was entitled to receive a legacy or &’
Jidetcommissum (*) and for this reason was interested in the
validity of the will. Possibly, however, she was instituted as
heir in the will and wanted to prove that the will was invalid
in order to avoid having to pay over the legacies. The rescript
does not say whether Rufina was involved as a legatee or as a
testamentary heir.

(1} In my opinion this can be inferred from the words “recée testamento
facto™,

(2} Appavently there was no codicillary clause in the will, If there
bad been such # clause, the invalidity of the will would not have rendered
the Ffidcicommissumn invalid and the legacy would have heen converted
into a valid fideicommissim.



THE ORIGIN OF QUANDO MINUS SCRIPTUM. .. 315

_What kind of will are we dealing with here? The reference
o the nuncupatio leads us to conclude that the will was &
mancipatory will (). How did this will come into being? Voci )
“holds the view that since there had been an abstract nuncupatio
there must also have been a mancipatio femitice. To me this
~ conclusion does not seem justified: at the end of the third century
: the mencipatio femilice had fallen into disuse (%); about 325
- Congtantine adapted the law to thig state of atfairs by declaring
that the mancipatio femilice was 1o longer necessary for the
making of a will {¢). Several other romanists () have expressed
the view that this will was formulated entirely orally, in other
words all dispesitions had been spcluded in the Runcupetio, and
that the deed served simply as proof. Amelotti {5) believes that
it was still common at that time for n testator to dictate his
1ast will to a scribe and that the testator then submitted the deed
to the assembled witnesses for gealing while he made a ghort
declaration, the nuncupatio, that the deed contained his will.

(3) The will in question cannot have been a so-calted praetorian will,
The jurists regard the incorrect institubion of the heir as valid b¥ virtue
of the nuncupatio. They could not have used this argument if the wiil
had been drawn up and validated by being sealed In the presence ol
weven witnesses,

{4y P. Voui, Diritto eredifario romeRe IT, Milan 19632, 128.

(5) According to M, AsmrorTri in 17 testmento romaens, Florvence 1966,
217 £f.

(6) Itis still a matier of dispute whether this rule stems from Constan-
tine or from his son, Constantins I3, M. AMELOTTL in II testamento romano,
Florence 1966, 246, argnes on the basig of information given by Husebius
in De Vita Constanting 1V 26, that Constantine already stated that only
the cooperation of seven trustworthy witnesses was required for the
Arawing up of a valid will,

(7) According to, for instance, H, SIDER, Rimisohes Privetirechi, Berlin
1928, 347 note 1; M. Davip in Studien 2ur heredis institutio ex re certa
im Tlassischen romischen und Justinianischen Recht, Lelpzig 1930, T note
7, and C. SARFILIPFO in Studi sull’ heredites I, Ann, Pal. 17 (1937), 147,
are of the opinion that the heirs had been mamed orally prior to the
drawing up of ithe will, These opinions are rightly challenged by G
DoLexErT in Phus nuncupatim, minus scriptum, 8Z, 70 (1957) 198 ff.

{8) M. AmmroTiT, i testamenio romano, Florence 1966, 168,
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Which of the lagt two theories is the corrvect one? If Bl
assumes that the will was formulated entively orally, then:
missing words in the subsequent deed could never be a reag
for doubting the validity of the will; this theory is thel‘ef_
untenable. If one assumes that the testator submitted the de
which had been drawn up previously, to the assembled witnesge
for sealing, while he made a short declaration that the de
contained hig will, then invalidity of the institution of 1
heir in the deed wonld mean that the will was invalid, smc
there was obviously only one heir. Therefore it would gseet
that this will came into being in the way described by Amelo

The jurists of the chancery regarded the will as valid by agsi
ming (“widetwr”) that the entire contents of the will w
expressed in the wuncupefio and that the words that wen
misging from the deed had in fact been uttered. This conclusio
ig in itself understandable; probably only one name was menti
ned in the deed in the place where normally the heirs v
listed, so it could be deduced that the testator intended %
ingtitute that person as heir. The phrage “plus RURCUPEEUIR,
minus scriptum wvidetur” is particularly striking in that it
pithy and includes the notion of the nuncupatio in its origina
meaning of a public oral proclamation of the entire last Wﬂ
and testament.

IL. —— The members of Diocletian’s chancery were not the first
to use the phrase “quendo minus scriptum, plus mmcupatfim :
videtur”. It occurs in the works of elaggical jurists, In 1‘0maniét
literature one comes across a great variety of views concerning
the origin of this argmnent. Some people think that it was flest
formulated by the jurist Sabinus in the early classical period;
others say it stems from the classical jurist Celsus; others
again think that if stems from the time of Justinian. Personally
I do not find any of these views entirely couvincing because in
my opinion most of them depend on incorrect interpretations
of various texts. '

The texts in question are as follows ; the phrase guando minus
seriptum, plus nuncupatum videtur first oceurs with slightly
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different wording in a passage from Ulpian’s coramentary ad

“Sabinum namely in D, 22.5.1,5. Furthermore, the argument also

_oceurs twice in another passage from Ulpian’s eommentary on

- Sabinus, namely in D. 28.5.9.2 and 5. In these passages Ulpian

“guotes the views of Celsns and Marcellus respectively.

Finally, it appears from a text of Papinian, D.31.67.9, that
he too was familiar with this argument {°). This seems to be a
good moment to look more closely at these three texts by Ulpian

and by Papinian.

TIL — The phrase * quando minus scriptung, plus R CUpetin
pidetur” is nsed in D.28.5.1.5 in the following way:

D.28.5.15

Ulpianus Hbro primo ad Sabi-
nam. & cubem sic soribat:
« Farciug heres”, licet non adie-
cerit  “esto”, credimus plus
puncupetun, Minus Soriptum;
ot si ite: “Lucius esto”, tan-
tundem dicimus; ergo et siite:
«Facius” sotummodo. Marcel-
s non insuptiliter non puiat
hodic hoc procedere. Divus au-
tem Pius, cum quidem portio-
nes inter heredes distribuisset
it “Cille cw parte tota, ille ex
tota” wnec adiecisset “heres
esto”, resoripsit valere fnsbitu-
tionem: quod et Tulignus scrip-
st

Ulpian in the first boolt of his
commentary on Sabinus. But
when he writes: “Lucius heir”,
we assume that even if he has
not added “must be”, more has
been nuncupated and less has
been written down; and when
he writes “Lucius must be”, we
are of the same opinion, even
if he writes only the word
“Luciug”. In rather a subtle
way Marcellus does not congi-
der that things are done like
this today. But the divine
Ping hag decreed that, although
gomeone had distributed the
testamentary shares among the
heirs as follows: “thig one 8o
much, that one so much?, and
had not added the words

19y According to P. Vocr in Diritto ereditario romano 1¥, Milan 19632,
904-5 and 908, Papinian nsed this argument also in the case of D. 35.1.102;
sinee this case is o somewhat deviant one I shall mot discuss it here.
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“must be heir”, the instituti
is valid and thiz iz in. 4
what Julian wrote, :

The first book of Ulpian’s counmentary on Sabinus is devot
to the law of succession upon testament, and particularly
the words with which the heirs were to be instituted in th
will (). Tn the text in question Ulpian deals with a cas"':
which the testator has not incorporated a complete hereds,
institutio in that he had omitted either the word “heres”;
the word “esto” or both. Ulpian maintaing that the missi
words should be regarded as having been nuncupated, Ulpia
states that Marcellus ("} in rather a subtle way does not
sider that things are domc like this. Ulpian then refers to .
rescript of Antoninus Pius in which it is stated that a defectiv
institution of that kind is valid and he gquotes the opinion o
Salviug Iulianus who is in agreement with his reagoning; it'i
not very clear what Ulpian nieansg when he says that Marceﬂd_
in rather a subtle way does not agree with his reasoning. T ghal
return to this topic Iater ().

Many romanists especially in the past considered D. 28515
to have been interpolated. Particularly Albertario (%}, Beseler (¥
and Grosso (%) too considered that there was clear evidence here
of alterations introduced by Justinian’s compilers, Accordin
to Dulckeit (%) the phrase “credimus plus nuncupoetim, mings
seriptum” may have been incorporated in the text by a pos’f

(10} Palingcenesie, Ulp. 2451, )
(11) B. Biowpr in Sueccessione testomentaric e donazione, Milan 19552,
218, makes the mistake of mentioning Marcellus among the jurists who
readily agree to regard as valid a heredis institu#io from which the words
“lheres esto” are missing,
(12) Bee page 328,
(13) E. ALsErrario, “Alcune osservazioni sulle legisluzione di Conston-
tia”, Studi di diritlo romano V, Milan 1937, 264.
(14) G. von BEsWLER, Bellrdge zue Kritik der rémischen Rechtsquellen
II, Tiibingen 1911, 100.
(15) G. Grosso, In tema di divergenza fra volontd e dichiarasione nel
testanento, 8t. Riccobono I1I, Palermo 1936, 169 note 10.
(16) G. DULekElr, Plits nuncupatum, minus seriptum, 8%, T0 (1957) 198.
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classical reviser. Voci () on the other hand assumes, without
giving further explanation, that D. 285,15 is on the whole
reliable. To me it also seems probable that this text iz in the
original version, because there is no compelling reason here why
the text should have been interpolated.

Schulz (), whe also asswnes that this text is genuine, believes
that the argument “credimats plus nURCUPEELNT, LS seriptum?
stems from the jurist Sabinus. Following Lenel in his Palin-
genesia he is of the opinion that in his commentary on Sabinug
Ulpian altexrnately quotes Sabinug and gives his own commentary
on this quotation. In the text in question he thinks that the
first part, in which the argnment “credimus plus npuncupatin,
minas sortptum” occirs, comes from Sabinug, whereas Ulpian’s
commentary does not begin until the second part with the
opinion of Marcellus. This view bhas been supported recently
by Voci () in his handbook on the Roman Jaw of suecession,
Voei supports his contention with two arguments: a) Ulpian’s
commentary cannot begin until the opinion of Marcelius, and
b} the word * hodie” is used to draw a digtinction between
Marcellug’ time and the time of Sabinus.

1 am not convinced by those who maintain that the first
sentence of thig text and therefore algo the phrage “credimus
plits nuncupatun, Minus seriptum” should be ageribed to Sabi-
nus. Tt is possible that now and then Ulpian guotes Sabinus
at the beginning of a fragment, but this does not necessarily
mean that he does this at the beginning of every paragraph. The
way in which Schulz and Voei indicate which of the two jurists
is speaking seems rather arbitrary. Neither Schulz nor Voci, for
instance, says who is speaking in the paragraphs two and four
which precede the text under discussion (). A second objection

(17) ¥. Voci, Diritto ercditario romano 11, Milan 19637, 125,

(18) PF. Scuony, Sabinus-fragente in Uiplans Sabinus-commentar, Halle
1906, 14

(19 T Voor, Diritte ercditario romano 11, Milan 19632, 125, note 2.

(200 This failure to say who is speaking in paragraph 4 may be linked
\with the fact that older romanists assumed that Justinian's eompilers
had talken this pavagraph from ancther context and had introduced it
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ig that if this procedure were followed Ulpian’s text WO_:
contain only one gquotation from Sabinus and would reprodiie
the opinions of Mareellus, Antoninus Pins and Salviug Tuliang
but Ulpian’s own views would not be expressed at all. To Bt
this seems improbable. Thirdly, Voci’s argnment that “hodie
is used to draw a contrast between Marcellus’ times and. th
times of Sabinus is attractive by its very simplicity but is not :
compelling one. 1t is conceivable that “hodie” refers to the tim

of Marcellus without that time being contrasted with some othe
time. It is possible, as Wieling (%) thinks, that Marcellus-
pointing out that in his day the specific dispositions of a wi
were 1no longer gtated in the nuncupatio; in this context t
seems unlikely. It is also possible that, on the whole, Marcell
believes that a defective institution of this kind should neverth
less be regavded ag invalid. ¥ urthermore, it would be strange i
Marcellus disagreed with an opinion of Sabiuus which had hee
known one and a half centuries earlier and had been followe
by Antoninus Pius and Malvins Tulianug. In my view the pouit
is that there was a difference of opinion between Marcellus and
Julian, and Antoninus Pius and Ulpian sided with Julian.

In my opinion the whole of the fragment of D.28.5.1.5 stem
from Ulpian himself. In it he continnes his argument about the:
formulation of the heredis institutio which he began in paras
graph three and which goes on to the end of the text. Tn pary
graph three Ulpian Dbegins to talk about the words which can:
be used in a heredis institutio and says which words are super-
Huous. In paragraph four he says that if someone ig ingtituted
as sole heir to a piece of land this disposition is valid in that the
words referring to that piece of land are ignored; a heredis
wnstitutio ex re certe would in itself be invalid. In paragraph
five Ulpian goes a step further by stipulating that even if one

into Ulpian's text; cf. M. Davio, Studien swr heredis institutio ew re
certa im kiessischen rémischen und Justinianischen Rlechi, Leipzig 1930,
& mote 7. More recent romanists no longer support this view, as can be
seen, for instance, from P. Voor, Diriito ereditario romano I, Milan 19632
145,

(21) H.J. WinLine, Testamentsauslegung #m vimischen Recht, Munich
1972, 127,
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or two essential words have been omitted from a heredis instilu-
tio it should still be regarded as valid. In paragraph six Ulpian
mentions another reseript by Antoninus Pius in which an insti-
tution that includes the words “ille uwor mea esto” but omits
the word “heres” is nevertheless regarded as valid (¥). Ulpian
ends paragraph seven with an example which Salvius Tulianus
gives of an irregular institution in which the verb “iubeo” was
migsing from the phrage “illum heredem esse”; according to
Julian the will was valid, the missing words being assumed
present. The main theme in Ulpian’s argument is the problem
that arises when certain words appear in a will and a decision
bas to be made as fo whether they constitute a valid institution
of the heir. It is still not clear why Schulz and Voci have both
omitted paragraph four in their reproduction of and commentalry
on this text, for the paragraph fits in very well with the context.

In my opinion one cannot conclude from D. 28.5.1.5 that the
first part of this paragraph stems from Sabinus, T believe that
the whole of this paragraph comes from Ulpian, in other words
it is Ulpian himself who is using the argument “eredimus plus
nuncupatm, minus scriptum”,

TV. — The second text in which the phrase “quoendo minus
seriptum, plus nuncupatum videlur’” occurs ig D. 28.5.9.2:

D. 28592

Ulpianus libro quinto ad Sabi-

num. Sed s non in corpore

erravit, sed in parte, puia si,
cum dictasset ew semisse ali-
quem scribi, ew quadrante sit
seriptus, Celsus Ubro duodeci-

Ulpian in the fifth book of his
commentary on Sabinns. But
if he has not made a mistake
abonut the object but only a
mistake about the share, eg.
if he dictated that a person

(22) The decision of Anteninus Pius to regard the ingtitution of the heir
nevertheless as valid is not ag far-reaching as Ulpian’s decigion; both
in this case where the will starts with the words “illg uaor mea” and in
the case where the words “ille ex parte fotq, ille ew fote” are used, these
words can refer only to the institution of heirs and not o diginheritance.
In the case described by Ulpian the possibility of disinheritance is not
excluded.
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mo  quaestionum, digestorum should be instituted for hy
undecimo (®) posse defendi wit a share but he has been written
cw semisse heredem fore, quasi  down for a quarter, then, Ce
phis  nuncupatum sit, minus sus says in the twelfth bo
seriptum: quaec sententie re- of the Queestiones and th
scriptis adivvatur generalibus.  eleventh book of his Digests, s
Idemgue est et si ipse testator can be argued that that perse
minus scribat, cum plus vellel  will be heir to a half, as:
adseribere. more has been nuncupated an
less has been written dow:
and this view is supported b
general rescripts. And the game
holds even if the testator him-
self institutes an heir for:
smaller portion, although- he--
wants to grant more,

The fifth book of Ulpian’s commentary on Sabinus deals witl
the law of succession npon testament and is subtitled “de mst@
tutionibus wvitiegis® ().

In thig fragment Ulpian deals with the following case. A
testator dictating his last will to someone declared that a certain
person was to be heir to half his inheritance; a mistake was.
made in the writing down of the will and the person in questlon-'
was instituted as heir to one quarter of the inheritance mstead':
of one half. When the testator died and his will was opened it
was discovered that the testator had not disposed of his enhre
inheritance but only three quarters of it. Obviously there were
other testamentary heirs, otherwise the appointed heir would
have received everything. The problem was a difficult one to
solve in view of the fact that the testator was expected to dispose
of his entire estate. According to Celsus it could be argued that
the heir in question was entitled to claim one half of the inheri-
tance becanse it had been agsnmed that more had been nuneupa-
ted than had been written down.

(23) According to 0. LensL, Palingenesia {uris civilis I, Leipzig 1889,
1029 note 4, this should be “sezto decimo™.
(24) Palingenesia, Ulp. 2460,
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Many romanists, including Beseler (%) and Flume (), and
originally Voel (*"} too considered that D. 28.5.9.2 had been inter-
polated; Grosso (®) also thinks that this text was altered by
the compilers. These views nave since been superseded and do
not need to be taken into account Lieve.

Dulckeit and Voci give two different put related interpretations
of this text. According to Dulekeit (®) Celsus uses the phrase
“plus nuncupatym, minus scriptum” metaphorically. The reason
Dulckeit gives is that “eben nichts alg nunkupiert erscheinen
konnte, was nicht geschrieben war”, whereas here something
which has mnot been written down is assumed to have been
nuncupated. In my opinion Dulckeit argues too dogmatically
and therefore has failed to grasp {he essential meaning of the
responsum of Celsus. The reason for this is that he fails to
understand the significance of the word “dictasset”.

Voci () on the other hand thinks that Celsus did make an

‘(25) (. BESELER, Beifrdge zur Evitil: der romischen Rechisguellen 11,
Tiibingen 1911, 28; IV 141.

(26) W. FLUME, Irrtum wid Rechisgeschift im romischen Recht, Test-
gehrift Schulz I, Weimar 1951, 213,

(27) P. Vocr, Lerrore nel diritto romano, Mitan 1937, 108; in his Diritto
ereditario romeno II, Milan 1963% %30 note 23, Yocr considers this text
to be original.

(28) &. Grosso, In femna di divergenza fre volonid ¢ dichigrazione nel
testwmento, St Riccobono TII, Palermo 1936, 170. In Grosso’s view the
opinion of Celsus, which Ulpian quotes, is in fact the opinion of Celsus
himself. Grosso thinks that the compilers must have serapped a remark of
Ulpian, which would have been between the first and the second paragraph
of this text. Ulpian probably stipulated bere that if the testator had written
down % gmaller share that he intended, then it was the smalier share which
wasg the righttul samd valid one. According to GRrosso, Uipian then quotes
Celsuy’ deviant opinion that in guch cases the heir was enfitled to claim
the larger share aceording to the intent of the testator. Grosso thinks that
it was the intervention of the compilers which nupset the logical structure
and balance of fhis text. I do not nnderstand why this text ig ptructurally
unbalanced and I cannot find any indieation in the sources to support
Grosso’s view concerning the above-mentioned remark of Ulpian.

{29) G. DuULOKEIT, Plus nuncupeiuim, minus seriptum, BZ, 70 (19567),
207 ff,

(30) P, Voor, Diritto ereditario romaeno 1T, Milan 19632, 829 f., 907 ff.
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' assumption, in fact a double assumption: firstly he thinks thi;
Celsus assumes that the will has been formulated entirely orally
and secondly that in this way it reflects the true will of ‘the
testator. In my view Voci argues dogmatically too; he supposes
that much more has been assumed than Celsus intended. '

What kind of case is Celsus describing here? An abstract
nuncupatio has been pronounced and there is a testamentary -
deed which does not entirely reflect the will of the testato':'rg
someone is instituted to receive only one quarter instead of ome
half of a share of an inheritance. Tn addition, the testator hag
previously made a declaration to the seribe who wrote the will;
this declaration did in fact reflect the will of the testator enti:
rely. Celsus begins his analysis thus: he compares the d'ictm‘é_
with the nuncupare. There is a difference between thege two
procedures — a difference in the words used and a difference in
the person or persons addressed ; in the nuncupatio the testator
addresses the witnesses, in the dictare he addresses the scribe
writing the will. Celsus assumes that what has been dictated
has been nuncupated. Therefore he is not making two assump-.
tions, as Voci thinks, but only one; furthermore, he is doing
precisely what Dulekeit considers not to be permissible: he is
assuming that something which has not been written down hasg
in fact been nuncupated.

To what extent is this responsum of Celsug in keeping with
the accepted views on such matters at the time? In the elassical
period up to the time of Celgus any problem arising from the
fact that a testator had not disposed of his entire inheritance
in hig will was solved purely by the inferpretation of the testa.
mentary deed (*). None considered the possibility that the
testator’s intentions might have been slightly different. It was
assumed that the testator had disposed of his entire inheritance
and that the shares set out in his will were to be regarded as
percentages of the whole estate. In the case in question this
would mean that the heir concerned would receive additionally

(81) Cf. Ulp. D.28.5.1381-8; Car. O, 6.21.3.1; see too P. Voaci, Diritto
ereditario romano I, Milan 19672, 690,
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one quarter of the hitherto undivided fourth portion {ie. one
sixteenth). Celsus wag the first person to single out a cage where
a testator had not disposed of his entire estate and it was known
that this was not his intention: the testator had dictated that a
certain heir was to receive one half of the estate and according
to Celsus that heir should definitely receive that amount.

When it was not known whether the testator had had different
intentions, it was the general rule in Justinian’s day too that
the remaining shave was divided proportionally between the
appointed heirs (7). At the time of Justinian the case singled
out by Celsus was also probably solved in the way he suggested.
Tn the last lines of D). 28.5.9.2 Ulpian comments that Celsus’ view
ig supported in “rescripts of general purport”. He may mean, as
Voei thinks he does, that there were imperial constitutions
which stipulated that fractions of shares should be corrected in
thig way; no examples of such constitutions have been handed
down to us (*).

In the last sentence of this paragraph Ulpian declares that the
same holds in cases where the testator has written the testa-
mentary deed himself. Tt is not quite clear whether the word
“idemque” relates to the solution proposed by Celsus {(“heredem
fore”) or to the argument he puts forward (“quasi - scriptum’);
it probably refers to both. It seems reasonable to assume that
Ulpian gives a broader interpretation of the solution proposed
by Celsus. Ulpian does not and cannot assume here that dicta-
ting by the testator is similar to nuncupating, because the
testator has written the deed himself (*). Just as in the case
of the defective institution of the heir in D.28.5.1.5 Ulpian is
assuming that there has been a complete and entire nuncupetio

(32) Just. Inst. 2.14.5-T.

{33) According to P. Yoor in Diritto ereditario romoeno 1T, Milan 19632,
830 as well ag in note 23,

(34) Another explanation might be that when the testator wrote his
will he declared aloud what he was writing down. According to some
literary sources such as Petronius’ Satyricon 75 and Augustinus’ Confes-
siones 6.3.3 and 8.12.29, it appears that it was quite normal for a Roman
to say aloud what he was writing down; this may have happened here,
sinee it is a will that is involved!




326 0.E. TELLEIGEN-COUPHRUS

in which the testator has expressed himgelf in accordance W1th'
his genuine intentions.

It can therefore be concluded from text D). 28.5.9.2 that Celsu
was the first person to use the argument “quasi plus RUNCUPT
tum minus seriptum” to supplement a testament in which th
whole inheritance was not disposed of ; he did this by pretendm'
that the testator had nuncupated what he had in fact dictated
This differs considerably from the interpretation that Ulpl&.ﬂ_
put forward later.

— In the third text, D.285.9.5 the argument “quﬂmdu-'_
minus scriptim, plus nuncupatum videtur” ocenrs in the reverse
form.

D. 28.5.9.5

Ulpianus libro quinto ad 8abi- Ulpian in the fifth book of his
num. Tentundem Marcellus commentary on Sabinus. Like.
tractal et in eo, qui condicio- wise Marcellns is alse concer-
nem  deslinans inserere non ned about the person who
addidit; nam et hunc pro non intends to include a condition
instituto putat: sed si condi- but has not dome so: for he
cionem addidit dum mnollet, vegards this person as not ha-
detracte ea heredem futurum ving been ingtituted; but that
nee nuncupetum videri quod if he has added a condition
contre  voluntatem scriptum  which he did not want, he will
est: quam senlentiom et ipse be heir after that condition
et nos probamus, has been removed, and that
what has been written contrary
to the intent (of the testator)
does not meem to have been
nuncupated: and he himgelf
confirmed this opinion and so
do we.

This paragraph is part of the fragment to which Celsusg’
quotation just discngsed belongs. Ulpian continues his argument
about defective institutions of heirs. Here he describes the cage
of someone who writes his own will but forgets to include a
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condition which he wanted to add to the heredis institutio.
According fo Ulpian Marcellus concludes that the heredis insti-
tutio is then automatically invalid (*¥). He contrasts this with
a case in which someone who writes his own will adds to the
institution of the heir a condition which he does not really
want at all. Then, according to Mavcellus, the institution itself
is valid but without the added condition. The argument that he
puts forward is that anything that is written contrary to the
will of the testator cannot be considered to have been nuncupa-
ted. According to the last line this was probably Ulpian’s view
ag well (%),

How does this statement by Marcellus ag guoted by Ulpian
compare with Celsug’ theory which has just been discussed ?
Celsus pretended that what had been dictated had also been
nuncupated. In the first case discussed by Marcellus a condition
which the testator had wished to add was missing from the
heredis institutio. Marcellus did not want to add this condition
to the institution and regarded the entire institution as invalid;
this is comprehensible: it would bave been much more drastic to
add a condition to the institution than to increase a share that
was too small as did Celsus. The second case dealt with by Mar-
cellug concerned a conditional heredis imstitutio in whieh the
testator obviously did not want a particular condition. Here
Marcellus wanted to keep the institution by pretending that the
undesired condition had not been nuncupated. Marcellus does
not pretend, as did Celsus, that what has been dictated has been

(35) In Marcellus' opinion the same reasoning applies if a festamen-
tarins has omitted or altered a condition added to the heredis institutio,
ef. D.28.5.9.6 (Ulpienus lbro guinto ad Sablaum): Idem tractat et si
testamentarivg condra voluntatem festatoris condicionem detrawit vel
mutavit, heredem non futurum, sed pro non instituto habendum. He also
thinks that evenr if the writer of a will omits or changes a condition,
eontrary to the intent of the testator, the person institnted will not be
heir and must be regarded as not instituted.

(86) The current view is that the words “guam sententiam et ipse of
nog probamus” were added by the compilers; ef. also P. Vocr, Diritio
ereditario romano IT, Milan 19632, 831 note 27. In my view these words
may well have come from Ulpian himself,
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nuncupated, but he pretends that the nuncupatio wherehy the
testator validates the deed does not relate to the condition
which was not desired by the testator.

So although Marcellus uses the argument in the opposite wi
to Celsus, basically his views probably correspond to those of
Celsus ; whereas Celsus increased a share of an inheritance which
was too small with the help of another declaration by th
testator, Marcellus did not want to add a condition to the
heredis institutio without g declaration of thig kind —— thi’s_
would be a much more drastic operation. But he did want to
omit something which had been written down unintentionally;

Now perhaps I can explain Ulpian’s remark in D, 28.5.1.5 that
Marcellus non insuptiliter non putat hodie hoc procedere: May
cellus thinks that a defective institution cannot be supplemented.
by the use of the argument “oredimus plus RURCUPALUM, Minus
seriptum?” (1), '

V1. — Reference is made to the argument “quando minus’
seriptum, plus nuncupatum videtur” by Papinian is his text

D. 31.67.9: )

Papinianus libro nono decimo
quaestionum. 8i omissa fidei-
commissi verba sint el cetera
quac leguntur cum his, quae
seribi  debuerunt, congruant,
recte detum et minus scriptum
exemplo institutionis legato-
rumgue intellegetur: quam sen-
tentiam optimus quoque impe-
rator noster Severus secutus
est,

Papinian in the 19th book of
his Quaestiones. If words are
omitted from the fideicommis-
sum and the rest of the text is
in accordance with what had
to be written down, then the
fideicommissum will be deemed
to have been given in accor-
dance with the law, and follo-
wing the example of the ingti-
tution and the legacies it wiil
be deemed that less has been

(37} From D.34.5.24 it would seem that Marcellus is prepared to give
the benefit of the doubt (“benigne interpretari”) in dublous cases, but the
words must then be interpreted in a credible manner: sceundum id, guod
credibile est cogitatum, credendum est,
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written down., And this is also
the opinion of our illustrious
emperor Severus.

This text is taken from the 19th hook of Papinian’s Quaestio-
nes, part of which deals with legacies and part with fideicom-
misse (). Papinian here describes a case where someone has
formulated a fideicommissum but has omitted several words.
According to Papinian it can be dedueed from the text as a
whole what should have been written down, and here, therefore,
the fideicommissum is regarded as legally valid, by analogy
with the phrase “quando minus scriptum, plus nuncupatum
videtur” which has been nsed with reference to the institution
of heirg and legacies (¥).

Voci (V) is of the view that in this case there ig no fideicom-
misswm, but that such a disposition can be deduced from all
the other dispositions of the will. According to Voci, Papinian
has assumed here that something which has not been written
down but can only be deduced has in fact been stipulated expli-
citly. Voci goes on to refer to the case of the error in parte dealt
with by Celsus; in that case Celsus permitted the assumed but
unwritten intent of the testator to prevail over what had been
actunally written down in the deed.

Tt is not clear how Voci really envisages the problem in the
case in question; nor is it clear what grounds Voci has for
believing that the deceased in this case has made a will.-ITn my
opinion a more likely explanation is as follows. Papinian says
that words have been omitted from the fideicommissum, whereas
the other words correspond with what should bave been written
down. In my view these other words refer to the same fidei-
comanissism as that from which the words in question have been
omitted. The problem here is strongly reminiscent of the case
dealt with by Ulpian, in which the words “heres esto” had been

(38) Palingencsia, Pap. 281

(39) We do not know of any case where this argument hasg been used
in comnection with legacies. Posgibly it couid have applied to a legacy
from which the words “demnas esto” or “do lego” had been omitted.

(40) P. Voor, Diritto ereditario vemano 1I, Milan 19632, 901 fi.
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omitted from the institution of the heir. Tn the case u!id
discussion words such a “fidei commitio”, “rogo” or simil
expressions may have been omitted, but the disposition is never
theless regarded as being a valid fideicommissum by anale
with the argument used by Ulpian: “quesi plus nuncupatus
minus scriptum”, '

SBecondly it is not clear what grounds Voci has for believin
that the deceased in this case has made a will. This is not stat '
in so many words in the text. Moreover, Papinian supports.
judgement referring per analogiem to the argument “quasi plu;
nuncupatuin, minus scriptum” by uging the words “ef min
scriptum ewemplo institutionis legatorumque intellegetur”. I
Papinian here were veferring to a fideicommissum in a will,
nuncupetic would probably have been pronounced as the w
was being drawn up, in which case Papinian would have been
able to refer to this nuncupatio in his argument. Since Papinian
did not do this, it can be concluded that in this case the deceaged
had merely formulated a codicil containing a fide'icowmmssizb_n

However one chooses to interpret this text by Papinian: it :
certainly looks ag if the jurist concerned was familiar with the
argument “guesi plus Auncupatum, minus scriptum”. In my
opinion he has applied this argument to a case which resembles:
the one discussed by Ulpian in 13, 28.5.1.5.

VII. — Let us return {o the question which we posed at the:
beginning of this paper: what i the origin of the phrase “quendo
minus seriptum, plus nuncupatum videtuwr” used in Diocletian’s
regseript to Rufina? We have seen that Ulpian deals with a
problem gimilar to the one in C. 6. 23. 7 and solves it in the same
way. We havé also ascertained that Ulpian was not the first
person to use the argument “quasi plus nuncupatum, minus
soriptum’™ but that it probably originated with the jurist Celsus.

The phrase “quendo minus scriptum, plus nuncupatum vide-
tar?” ig not applied in the same manner in all cases. Celsus used
it to increase a share which was in the deed but did not aeccord
with the intent of the testator although he had dictated correct-
ly; Celsus did thig by pretending that what had been dictated
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had been nuncupated. Mavcellus used the argument in reverse
to omit a condition which had been added to the institution
but which had not been desired by the testator; he did this by
pretending that the nuncupatio by which the testator legitimised
the testamentary deed had no bearing on the condition which
the testator had not desired. Finally Ulpian goes much further
than Celsus and Marcellus: he adds words that were missing
from the institution of the heir. Following Ulpian Papinian adds
some words that are missing from a fideicommissuin ; as the
document in question is not a will but a codicil, he can apply
the argument “quasi plus RUNCUPELUNY, MARS seriptum” solely
by analogy.

On the one hand Diocletian’s constitution ig closer to the case
dealt with by Celsus, because it involves a mistalke made by the
writer of the will, but on the other Land it more closely resembles
Ulpian’s text, because the problem is that the words “ heres esto”
have been omitted. Therefore, in the case C. 6. 23. 7, Diocletian
used an argument which stems from the clasgical period but he
applies it in & way which is in keeping with developments in the
late classical period.

Finally, we can draw the rather general conelusion that a
tegtament af the time of Diocletian was still regarded as being
eggentially an oral procedure: the deed itself was not the essen-
tial element. If the testator’s intention as expressed in the deed
was not in keeping with his true intention, then the argument
“guando minus scriptum, plus nuncupatum videtur” was nsed
to add more weight to the intention of the testator than to the
words which he had written or which had been written on his

behalf.




